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SECURITIES
AND PROFIT
DISTRIBUTION
“A NEW REGIME WITH MANY CHOICES”

Far-reaching flexibility,
simplification and modernisation
The issuance and transfer of securities in the NV/SA and the
BV/SRL will in future be subject to a more flexible regime than was
previously the case. A number of rules which had proved difficult to
apply have been adapted to address concerns in corporate practice.

Issuance of securities
For the NV/SA, it was already generally accepted that there is no
numerus clausus with respect to the possible securities that can be
issued. That has now been explicitly confirmed. This means that an
NV/SA can issue all securities that are not prohibited by law or by force of
law. This principle is now also being introduced for the BV/SRL, resulting
in the NV/SA and the BV/SRL becoming aligned in this respect.
The concept of corporate capital for the BV/SRL has been
abolished (please refer to the brochure about the BV/SRL). This
has an impact on the accounting treatment of contributions and
the methodology for creation of equity and creditor protection.
In the procedure for a capital increase (in the NV/SA) or for the issuance
of new shares (in the BV/SRL), from now on the governance body is held
to a reporting obligation which constitutes an additional protection
for the existing shareholders. Such an obligation was previously only
applicable in the case of a contribution in kind, but now it will also apply
in the case of contributions in cash. When new shares are going to
be issued, the statutory auditor will also have to draw up a report on the
fairness of the financial and accounting data included in the report of
the governance body. However, in the case of a contribution in cash, the
shareholders may unanimously waive this reporting obligation, which
(was not and) is not possible in the case of a contribution in kind.
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A similar reporting obligation is imposed on the governance body and on
the statutory auditor in connection with the issuance of convertible bonds or
subscription rights (formerly known as warrants). This reporting obligation
cannot be waived even if all the shareholders give their unanimous consent.
Henceforth, it is possible to make additional contributions to the BV/SRL
without issuing new shares. Given that the amount of the equity of the
BV/SRL is not recorded in the articles of association and the number of issued
shares remains unchanged, such a resolution of the general shareholder
meeting to allow additional contributions for which no shares are issued does
not require any amendment of the articles of association and can be approved
by a simple majority. However, an authentic deed drawn up by a notary is
required in order to establish the completion of the additional contribution.
When shares, convertible bonds or subscription rights are issued, the
existing shareholders – both in an NV/SA and in a BV/SRL – always have a
preferential subscription right. It is not possible to deviate from this right in
the articles of association. Cancellation or restriction of the preferential
subscription right is now also possible in the BV/SRL. Certain conditions
for cancellation or restriction in favour of one or more specific persons
who are not members of the personnel of the issuing company or of one
of its subsidiaries (e.g. a minimum issuance price) have been abolished,
since these conditions had been found to add little value in practice.
By analogy with the mechanism for the authorised capital in the NV/SA, it has
now become possible in the BV/SRL to delegate to the governance body
the power to issue new shares, convertible bonds or subscription rights.

Rights attached to securities
Given the abolition of the concept of corporate capital in the BV/SRL, the
shares no longer have a value representing part of the corporate capital and
there is no longer any need for a link between the value of the contribution
and the rights attached to the shares. The basic principle remains that
each share has one vote, but the possibilities for deviation are almost
unlimited. It is therefore possible to attribute different rights to shares issued
for the same contribution, or to attribute the same rights to shares issued for a
different contribution. This new flexibility offers, for instance, the possibility of
issuing shares with multiple voting rights, shares without voting rights (without
being subject to the overly strict conditions which existed before the Code)
or shares that can only vote under certain conditions (“golden shares”). The
same applies for the NV/SA, in which one can also opt to grant more or fewer
voting rights to certain shares. These possibilities are discussed in a separate
brochure. This far-reaching freedom is accompanied by the requirement that
shareholders must be clearly informed of the rights attached to the shares
by means of mandatory information to be included in the share register.

Greater freedom
to regulate
voting rights is
accompanied by
transparency.

With regard to bonds, a common regime is created for all types of
convertible bonds, irrespective of whether the conversion of the bonds into
shares takes place on the initiative of the bondholder or of the company, or
operates automatically or mandatorily. This standardisation will help overcome
some existing issues in practice. Furthermore, in line with international
practice, the maximum conversion period of ten years has been abolished.
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For subscription rights, the maximum exercise period of ten years is maintained,
as well as the limitation to five years if the issuance of subscription rights is
primarily intended for one or more specific persons other than personnel members
and where not all of the existing shareholders have waived their preferential
subscription right. However, the definition of “personnel” is broadened to include
not only employees but also independent service providers working under a
management agreement or via their management companies, so as to ensure
that participation plans can be set up more easily for a period of up to ten years.
The rules with respect to the right of early exercise in the case of a
capital increase by means of a contribution in cash, which have been
found in practice to be rather inconvenient , have been amended to
allow the terms of issuance – but not the articles of association – to
deviate from the requirement for a right of early exercise.

Transfer of shares
In the NV/SA, free transferability remains the default principle, unless transfer
restrictions are provided for in the articles of association, the terms of issuance
of securities or an agreement. Whereas previously transfer restrictions were
required to be justified “at all times” in the interests of the company, these
restrictions will now be relaxed to a significant extent. Henceforth, the
validity of such a clause is only required to be assessed at the time the clause
is established, and it is sufficient for it to be justified by a “legitimate interest”.
The Companies Code provided for mandatory transfer restrictions for shares
in the BVBA/SPRL. These restrictions could be tightened up by the articles
of association but could not be relaxed. The new Code retains these transfer
restrictions as a principle but abolishes their mandatory nature so as to allow
for both tightening up and relaxation in the articles of association. Thus, the
BV/SRL can be a very closed or a very open type of company as desired.
Given this greater flexibility, from now on it is also mandatory to reproduce
in the share register the transfer restrictions which are set out in the articles
of association; this is in order to increase the likelihood that parties will
in fact become aware of these restrictions. At the request of one of the
parties to a shareholder agreement, the transfer restrictions which the
agreement contains must also be included in the share register. A similar
regime applies for the registers of securities giving access to shares.

Transfers of shares
in a BV/SRL can
now be organised to
make the company
(very) closed or
(very) open.

www.eubelius.com

Securities

Profit distribution and buy-back of securities
In the NV/SA, distribution of profits remains subject to the classical net asset
test. In the BV/SRL, however, both a net asset test and a liquidity test must
now be performed (please refer to the brochure regarding the BV/SRL).
The existing regime for the distribution of interim dividends in
the NV/SA will be relaxed in a number of respects. Specifically,
the prohibition on distributing an interim dividend during the first six
months of the financial year and the mandatory minimum period
of three months between two distributions are both abolished. In
addition, the possibility is created for distributing interim dividends
on the basis of the profits from the previous financial year, but only
until the date on which the general shareholder meeting approves
the accounts for that financial year. The possibility for a BV/SRL to
distribute an interim dividend is now explicitly provided for.
With regard to the acquisition of own shares and certificates (and
profit-sharing certificates in the NV/SA), the maximum threshold of 20%
for the NV/SA and the BV/SRL is abolished so as to allow a company to
acquire a higher percentage of its own securities. Henceforth, the maximum
threshold will only be determined on the basis of the amount of the funds
available for distribution (whereby the BV/SRL obviously needs to take into
account the new dual distribution test – see above). The required attendance
and majority requirements for the authorisation decision by the general
shareholder meeting are now those required for an amendment of the articles
of association (and no longer an 80% majority). The requirement of a (general)
authorisation for disposal of the acquired own shares has been abolished.
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