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THE BV/SRL

“A MODERN AND FLEXIBLE COMPANY”

The most prominent change in the new Code is the fundamental
overhaul of the regime for the private limited liability
company (“BV/SRL” – “besloten vennootschap”/”société à
responsabilité limitée”). It has the vocation to become the
standard limited liability company, fit for many uses (SMEs,
family-owned enterprises, private equity, venture capital).
Below is an overview of its major characteristics.

A flexible instrument that can be tailored
to specific needs
In its default legal configuration, the BV/SRL is a simple and straightforward
company, with shareholders enjoying limited liability. It has to issue at
least one share with voting rights attached, and all shares are voting
shares with identical voting and profit-sharing rights. It is managed by
one or more directors, each having full power to make decisions and
to represent the company. Its shares are not freely transferable.
However, the new Code leaves ample room for deviation from each of
these standard rules in the articles of association, providing stakeholders
with the necessary tools to design a company that suits their specific needs.
The shares of a BV/SRL can be listed, but this requires the BV/ SRL
to adopt many additional rules. It is therefore probable that most
listed companies will continue to assume the form of a public limited
liability company (“NV/SA” – “naamloze vennootschap”/”société
anonyme”), where those rules are part of the company’s DNA.
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A limited liability company
without legal capital
The BV/SRL no longer has a legal capital, nor is there a minimum
contribution requirement. Instead, its founders are required to assemble
sufficient equity for the BV/SRL to conduct the envisaged activities, taking
account of all financial means made available to the company (such as
shareholder or bank loans). To this end, the founders must draw up an extensive
financial plan, the mandatory contents of which are laid down in the Code.
This plan is not publicly available, but it can be consulted by the bankruptcy
trustee in the event that the BV/SRL becomes insolvent within three years
of its incorporation: if the court finds that the founders clearly assembled
insufficient means for normal operation of the BV/SRL for at least two years,
the founders may be held liable for all or part of the uncovered liabilities.

Creditors are protected by a double test for any distribution
to the shareholders including both a net assets test and
a liquidity test.
Furthermore, creditors are protected by a double test for any distribution to the
shareholders (whether in the form of dividends, return of contribution,
consideration for selling shares to the company, financial assistance or
compensation upon retreat or exclusion). Under the net assets test, the
shareholder meeting must verify whether the distribution would not result in the
net assets of the company becoming negative. If the net asset test is satisfied, the
governance body must, at the time when the actual payment is going to be made,
conduct a second test, which is a liquidity test: a distribution to the shareholders
can only take place if, in the reasonable opinion of the governance body, the BV/
SRL will be able to pay its due debts for at least the coming year.
The governance body must substantiate its assessment in a short internal report.
Unless both tests are met, distributions can be reclaimed from shareholders,
regardless of their good or bad faith. Also, directors are liable for not meeting the
liquidity test.
Notwithstanding the disappearance of the legal notion of capital, several equityprotecting rules have been maintained, albeit in an adapted form, such as the
requirement for full and unconditional subscription, verification by an auditor
of the valuation of a consideration in kind, the prohibition against the BV/SRL
subscribing its own shares, and certain limits with respect to the acquisition and
resale of own shares or financial assistance. Likewise, the articles of association
of a BV/SRL can designate all or part of the equity as being non-distributable.
In this respect, the transitional legal provisions ensure the automatic
conversion of the BVBA/SPRL into a BV/SRL without capital: as of 1 January
2020, the capital and the statutory reserve of all existing BVBAs/SPRLs
will be transformed into statutory non-distributable equity. To unlock this
equity, the BV/SRL will simply need to amend its articles of association.
Accounting and tax rules have been adapted to reflect the disappearance
of the legal notion of capital. Tax law will provide for its own definition of
“capital” to ensure the tax neutrality of the new Code. The distribution of
fiscal capital by a company to its shareholders will thus remain (partially)
tax-free. The abolition of the legal capital also entails that the application
of the “VVPRbis” regime (“Verlaagde Voorheffing/Précompte Réduit”),
which provides for a reduced withholding tax rate of 15% on dividends,
will no longer be subject to a minimum capital requirement.
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Securities and transfer of securities
The BV/SRL can generally issue all securities not prohibited by law, but it
can only issue shares in exchange for a contribution and can only attach
voting rights to shares. Shares must continue to be registered. The BV/SRL
is also allowed to issue convertible bonds and other convertible securities.
The closed nature of the BV/SRL is maintained as the default setting, but
this can be entirely or partially overruled by the articles of association
and can be further regulated in shareholder agreements.

Share issues
The abolition of capital in the BV/SRL confirms the contractual nature of the
rights attached to new shares, which can be freely determined by the parties.
Of course, the voting and profit rights of the new shares (compared to the
existing classes of shares, if any) will be reflected in the issuance price. It is up
to the governance body to report on the outcome of such exercise, unless all
shareholders waive this requirement. As there is no longer any link to a capital
contribution value, the issue premium is expected to become obsolete.
Any issue of shares or acceptance of new contributions
without share issuance must be recorded before a
notary public. These decisions require the intervention
of the shareholder meeting, but an authorised capital
based on the example of the NV/SA is optional, allowing
the governance body to issue new shares, but not new
classes of shares. The statutory preferential subscription
rights of existing shareholders in the case of issuance
of shares for a contribution in cash are maintained.

Optional flexible retreat and
exclusion regime
The BV/SRL allows for an optional but flexible regime
of retreating or being excluded as a shareholder, based
on the regime applicable to cooperative companies.
Any payment to a shareholder following such retreat or
exclusion qualifies as a distribution, and must therefore
meet the net assets and the liquidation tests.

The BV/SRL allows for
an optional but flexible
regime of retreating or
being excluded as a
shareholder, based on
the regime applicable to
cooperative companies.

Voting and profit rights
The BV/SRL must issue at least one share, with at
least one voting right attached, but, apart from that, shareholders enjoy
tremendous freedom and flexibility in organising their voting powers.
As an example, the BV/SRL can issue non-voting shares, shares with
multiple voting rights (without a legal cap), capped voting shares, shares with
conditional voting rights, or shares with voting rights for some matters only.
A similar freedom reigns in the field of profit entitlement: although
all shares must be entitled to some form of profit distribution, preference
shares can be created, and shares can be exempt from loss contribution.
Shares with the same rights attached to them constitute a class of shares.
Various classes of shares may coexist, in which case amending the respective
rights of such classes requires a qualified majority within each class.
New balances will have to be sought between economic and voting power.
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Managing a BV/SRL
The governance model in the BV/SRL has been revisited and streamlined,
but it has not been fundamentally changed. The standard default remains
one or more fully competent directors, but the articles of association
can establish a collegial body. The Prokura system is maintained.
Directors must be independent contractors in this function. Their
remuneration and severance package requires the shareholders’
approval. A daily management body has also become possible in the
BV/SRL. Procedures for written decision-making have been simplified.
Dismissal at will of a director by the shareholder meeting remains the
standard, but directors can enjoy protection against dismissal under
provisions that may be included in the articles of association.
A legal person can be appointed as a director but must appoint as its permanent
representative a natural person who can sit on the board in one capacity only.
A conflicted director is precluded from participating in deliberation
and voting on board matters unless he is also the sole shareholder, in
which case there is a requirement for enhanced transparency.
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